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STATEMENT OF JURISDICTION 
This appeal is from a final order of the Sixth District Court, Richfield, Utah. This 
case was transferred from the Utah Supreme Court to the Court of Appeals pursuant to Utah 
Code Ann. §§ 78A-3-102(3)(j) and 78-3-102(4). 
The final order was entered February 9,2009. Plaintiffs' notice of appeal was timely 
filed March 6, 2009. 
STATEMENT OF THE ISSUES 
I. Whether the trial court erred in ruling Six Pence was not entitled to any 
contract damages because it did not finish work on the construction project. See Index, pp. 
75-76. 
Determinative law: Rule 52 of the Utah Rules of Civil Procedure. 
Standard of Review: Since no witnesses testified at the bench trial, and the trial judge 
did not assess the credibility of the witnesses, the clearly erroneous standard does not apply. 
"Because the trial court's finding was based solely on these written materials and involved 
no assessment of witness credibility or competency, this court is in as good a position as the 
trial court to examine the evidence de novo and determine the facts." In re Infant 
Anonymous, 760 P.2d 916. 918 (Utah Ct. App. 1988); Bench v. Bechtel Civil & Minerals, 
Inc., 758 P. 2d 460, 461 (Utah Ct. App. 1988). 
II. Whether the trial court erred in ruling that work performed by project manager 
Daren Pence should be not be credited to his employer, Six Pence. Index, pp. 70-75. 
Determinative law: Rule 52 of the Utah Rules of Civil Procedure. 
Standard of Review: See Standard of Review under Issue I. 
III. Whether the trial court erred in determining Defendants had not been unjustly 
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enriched based upon its conclusion Six Pence were fully paid for all of their work performed 
on Defendants' store. Index, pp. 76-77. 
Determinative law: Rule 52 of the Utah Rules of Civil Procedure. 
Standard of Review: See Standard of Review under Issue I. 
IV. Issue: Whether the trial court committed plain error by conducting the entire 
civil trial through proffers instead of having witnesses testify under oath. Index, p. 69. 
Determinative law: Rule 43(a) of the Utah Rules of Civil Procedure. 
Standard of review: Whether the trial court abused its discretion in denying oral 
testimony. United Commercial Ins. v. Paymaster Corp., 962 F.2d 853, 858 (9th Cir.), cert, 
denied, 506 U.S. 1022 (1992). Miles v. Department of Army, 881 F.2d 777, 784 (9th Cir. 
1989). A finding is clearly erroneous if it is against the great weight of evidence or if the 
court is otherwise definitely and firmly convinced that a mistake has been made. Bountiful 
v. Riley, 384 P.2d 1174, 1175 (Utah 1989). A trial court's conclusions of law are reviewed 
for correctness and not given special deference. Id. at 1175. 
Since this issue was not raised or litigated before the lower court, Six Pence must 
demonstrate "plain error" occurred or "exceptional circumstances" exist. Monson v. Carver, 
928 P.2d 1017, 1022 (Utah 1996). See, Walter v. Stewart, 67 P.3d 1042, 1049, cert, denied, 
73 P.3d 946 (2003); Coleman v. Stevens, 17 P.3d 1122, 1124 (Utah 2000). 
STATEMENT OF THE CASE 
On or about October 25,2006, Six Pence Inc., and Defendants entered into a contract 
for a remodeling project at The Diamond Store, located at 19 North Main Street, Richfield, 
Utah 84701. Six Pence is a general contractor, and Rory Pence is a licensed master 
electrician. See Plaintiffs Exhibit 1. 
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Pursuant to the terms of said contract, Defendants agreed to have Six Pence perform 
the construction work on their store. Six Pence dealt with Heidi Hall to negotiate the terms 
of the contract. The agreed-upon price was $41,299.95, which did not include tile, fees or any 
changes. 
Six Pence secured materials, performed labor, and completed the project in a timely 
and professional fashion. The Diamond Store is open for business and continually 
benefitting from the work performed by Six Pence. 
Defendants acknowledged the contract between the parties and made partial payment 
for the materials and labor in the amount of $27,000. Defendants made other payments to 
a non-party, Daren Pence, which monies were not received by Six Pence. Defendants 
breached the agreement by refusing to make full payment thereon. Defendants elected not 
to bring any cross or counter claim against Daren Pence. Index at 100, p. 19. 
The lower court conducted a bench trial on February 1, 2008. The trial proceeded 
based on "the proffered testimony of witnesses and exhibits." Index at 69, Memorandum 
Decision (including Findings of Fact and Conclusions of Law). At the conclusion of the 
trial, the court took the matter under advisement. See trial transcript, Index at 000099, p. 91. 
Defendants filed a pro se motion to re-open the evidence, which was ultimately denied 
at a hearing on September 8, 2008. Index at 000100, p. 20. 
On or about September 11, 2008, the lower court found for Defendants and against 
Six Pence on the two causes of action, a contract claim and unjust enrichment. See 
Memorandum Decision, Index at 69-77, Addendum at A-4. The final order was entered on 
or about February 10, 2009. Index at 86-87, Addendum at A-15.. 
Six Pence filed its Notice of Appeal on or about March 6, 2009. Index at 88-89. 
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STATEMENT OF THE FACTS 
1. Plaintiff Six Pence Inc., is a Utah corporation duly licensed to do construction 
work in the State of Utah since 1998. Complaint at ^  1, Index at 00001; Exhibit 1; Index at 
100, p. 13; Index at 99, pp. 66-67. 
2. Plaintiff Rory Pence, the owner, operator and president of Six Pence Inc., is 
a master electrician. Exhibit 1. Complaint at f^ 2, Index at 00001. 
3. Jerry Adams is the vice president of Six Pence, with Kathleen Adams secretary. 
Index at 100, p. 21-24. Daren Pence is not an officer or director of Six Pence Inc. 
4. Defendant Diamond Store, a jewelry store in downtown Richfield, was a 
defunct business as of April 2006. It was duly licensed to conduct business in the State of 
Utah. It held itself out to the public and to Six Pence as a duly licensed business, which had 
the capacity to enter into the contract between the parties. Complaint at ^ f 3, Index at 00001. 
5. Heidi Hall, the owner/operator/director of Diamond Store, is a resident of 
Sevier County, State of Utah. Complaint at f^ 4, Index at 00002. In various pleadings and 
transcripts, Heidi Hall is referred to as Heidi Hall-King because she was married during the 
pendency of the action. Index at 000099, p. 11. 
6. On or about October, 2006, Six Pence and Defendants entered into a valid 
contract for a remodeling project at The Diamond Store, located at 19 North Main Street, 
Richfield, Utah 84701. Complaint at ^ 7, Index at 00002. 
7. Pursuant to the contract, Defendants agreed to have Six Pence perform the 
construction work on their store for $41,299.95. That price included only $9,500 in labor. 
Six Pence dealt with Heidi Hall to negotiate the terms of the contract. Complaint at ^ 8, 
Index at 00002; Exhibits 2 and 3, See Addendum at A-19, A-24.. 
8. At the time the parties were negotiating the contract in October 2006, Six 
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Pence representatives, President Rory D. Pence, Project Manager Daren Pence, and Safety 
Manager John Biffath, met with Heidi Hall-King, owner of Defendant Diamond Store. Index 
at 00099, p. 27. 
9. Daren Pence secured the building permit for the project. Exhibits 19 and 20. 
His address is different than the corporate address for Six Pence. Index at 99, pp. 27-28. 
Daren Pence had joined Six Pence before this project. Index at 99, pp. 70-71. 
10. Six Pence secured materials, performed labor, and completed the project in a 
timely and professional fashion. Complaint at Tf 9, Index at 00002; Exhibit 10, Addendum 
at A-27. 
11. The Diamond Store remains open for business and continually benefitting from 
the work performed by Six Pence. Complaint at f^ 1 10, 24, Index at 00002-3. 
12. Defendants acknowledged the contract between the parties and made two 
payments for the materials and labor in the total amount of $27,000. Complaint at j^ 11, 
Index at 00002; see Exhibit 16. 
13. Six Pence conferred a substantial benefit upon Defendants through the 
renovations performed upon The Diamond Store. Complaint at Tf 23, Index at 00003. 
14. In Defendants' brief Answer, they stated Six Pence did not complete the 
renovation project, Daren Pence did the work independent of Six Pence, and therefore 
Defendants do not owe any money. Index at 000010. 
15. Defendants did not deny most of the allegations in the Complaint. Id 
16. At a bench trial on February 1, 2008, the court put several potential witnesses 
and parties under oath, but did not have any witnesses testify or have them subject to cross-
examination. See transcript, Index at 000099, pp. 10-11. 
17. In its Memorandum Decision, the court stated its ruling was based on "the 
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proffered testimony of witnesses and exhibits ...". Index at 000069. 
18. At trial, Defendants argued they entered into the contract with Daren Pence and 
not with Six Pence. See transcript, Index at 000099, p. 16. 
19. Defendants admitted they "signed a contract that said Six Pence at the top." 
Id. at 9. Defendants admitted one exhibit stated Daren Pence is the "project manager" and 
that information was circled. Id. at 17. 
20. Defendants thought Daren Pence "was part of Six Pence." Id. at 21. 
21. The bid proposal dated October 24, 2006, and the confirmation letter dated 
October 25, 2006. both of which were delivered to Defendants, were in the name of Six 
Pence. See Plaintiffs' exhibits 2 and 3, Addendum at A-19, A-24. 
22. The confirmation letter began, "Thank you for using Six-Pence Inc. on your 
project located in Richfield, Utah known as The Dimond (sic) Store on 19 North Main." 
Exhibit 3, at A-24. 
23. At the bottom of the confirmation letter, Six Pence stated: "Please note: Daren 
Pence is the Project Manager on this job. If you have any questions, please do not hesitate 
to call him at 435-558-0114." Id 
24. In the October 25, 2006, letter Six Pence requested an advance of $22,000, to 
begin ordering windows and materials for the project. J d In response, Defendants submitted 
a check made payable to Six Pence for $22,000. Index at 99, p. 40. 
25. Although the $22,000 check was not submitted into evidence, Defendants 
admitted it was written out to Six Pence Inc. Transcript, Index at 099, pp. 15-16. The check 
was deposited into the Six Pence account. See Plaintiffs' Exhibit 16. The check was 
delivered to Daren Pence. Index at 99, p. 16. 
26. If Defendants had made the remaining checks payable to Six Pence but still 
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given them to Daren Pence, the dispute would have been avoided. Index at 99, pp. 53-54. 
27. Six Pence provided notice of insurance regarding workers compensation and 
liability insurance to Defendants. See Workers Compensation Fund letter dated November 
8, 2006, to Defendants, and J.M. Insurance, Inc.'s Certificate of Liability Insurance. 
Plaintiffs Exhibits 4 and 17, respectively. All of the invoices sent from Six Pence to 
Defendants were from Six Pence to the Diamond Store. See Plaintiffs Exhibits 5, 6, and 7. 
28. On or about November 13,2006, Six Pence sought an additional $10,000 draw 
from Defendants. Defendant Heidi Hall balked at paying more monies at that time. But she 
gave a $5,000 check to Rory Pence, made payable to Six Pence Inc., on or about November 
13, 2006. See Plaintiffs' Exhibit 5; Addendum at A-25; Index at 000099, pp. 25, 51. 
29. In the invoice dated November 13, 2006, the "subcontractor name" was listed 
as Six Pence. The project name, originally written on the form by Rory Pence was "Dimond 
Store." However, Heidi Hall-King corrected the name of the store by writing in "The 
Diamond" Store. See Plaintiffs Exhibit 5. Defendants also wrote in the amount of $5,000, 
instead of the requested payment of $10,000. Id. Further, she signed her name to the 
following statement at the bottom of the invoice: "I, Heidi Hall, do hereby affirm that to the 
best of my knowledge, information and belief the work covered by this application for 
payment has been completed in accordance with the contract documents." The document 
was further signed by Rory Pence, with the title listed as president. Id.; Index at 000099, pp. 
20-25, 67. 
30. Defendants knew they had contracted with and made initial payments to Six 
Pence Inc. Index at 99, pp. 16-17, 21, 26-30, 44, 51; Index at 100, pp. 9-11. 
31. After November 13, 2006, Defendants did not make any further payments to 
Six Pence. Instead, Defendants gave their remaining payments to Daren Pence, made 
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payable to Daren Pence. See Defendants' Exhibit 21, copies of four checks made payable 
to Daren Pence, which total $13,000. Six Pence was not aware of Defendants' checks to 
Daren Pence until the day before trial. Index at 99, p. 6. 
32. Defendants claim they paid the correct party, Daren Pence. Id., pp. 7-9. 
33. When Defendants refused to pay Six Pence, it was unable to pay all of its 
workers for completion of Defendants' project. As a result, Daren Pence filed a small claims 
action against Six Pence and Rory Pence, Plaintiffs/Appellants, and received a small claims 
judgment against them for $7,586.50. See Plaintiffs' Exhibit 12, A-40. At the time of the 
small claims matter, Six Pence did not know Daren Pence had been paid by Defendants 
purportedly for finishing the work on the project in December, 2006. If Defendants had paid 
Six Pence pursuant to the contract terms, Six Pence would not have incurred the additional 
small claims judgment; Six Pence is seeking the amount of the small claims judgment as 
additional damages in this case. Index at 100, pp. 15-19. 
34. The renovation project is "essentially done." Index at 99, p. 6-7. There was 
some very minor touch up painting which needed to be completed, but Defendants refused 
to have Six Pence finish that small assignment. Index at 99, p. 6. Defendants were not 
concerned there was still some minor unfinished work. Index at 99, p. 7. John Biffath of Six 
Pence did the final walk through. Index at 99, pp. 6, 65. 
35. Although there was some dispute regarding how many Six Pence employees 
worked on the project, Heidi Hall-King stated Daren Pence "was the one that performed the 
work." Index at 99, p. 3-4. She "always worked with" Daren Pence. Id., p. 57. He was on 
the job site every day. Id., p. 16. 
36. Six Pence provided all of the labor, tools and equipment, including ladders, 
trucks, trailers, drills, sanders, etc., at the project site. Index at 99, pp. 7, 89-90. 
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37. Daren Pence did not resign from Six Pence, and never resigned as the Diamond 
Store project manager. Index at 99, pp. 16-17, 53-55. 
38. There was conflict between Daren Pence and Rory Pence, which included 
Daren Pence's claim that Rory Pence was not working enough at the job site. Then, when 
Rory Pence worked more at the site, Daren Pence still complained. Index at 100, pp. 23-24. 
The internal Six Pence dispute did not affect its ability to finish the project. 
39. After some change orders in the original contract, the amount still owing from 
Defendants to Six Pence is $15,749.95. See Plaintiffs' Exhibit 15, Index at 000100, p. 14. 
SUMMARY OF ARGUMENT 
On or about October 25, 2006, Six Pence and Defendants entered into a contract for 
a remodeling project at The Diamond Store, located at 19 North Main Street, Richfield, Utah 
84701. 
Pursuant to the contract, Defendants agreed to have Six Pence perform the 
construction work on their store. Six Pence dealt with Heidi Hall to negotiate the terms of 
the contract. The agreed-upon price was $41,299.95, which did not include tile, fees or any 
changes. 
Six Pence secured materials, performed labor, and completed the project in a timely 
and professional fashion. The Diamond Store is open for business and continually 
benefitting from the work performed by Six Pence. 
Defendants made partial payment for the materials and labor in the amount of 
$27,000, with checks made payable to Six Pence Inc. in the amounts of $22,000 and $5,000, 
respectively. Defendants made other payments to the project manager, Daren Pence, which 
monies were not received by Six Pence. 
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At a bench trial on February 1, 2008, the court proceeded based on "the proffered 
testimony of witnesses and exhibits." Index at 69, Memorandum Decision (including 
Findings of Fact and Conclusions of Law). 
On or about September 11, 2008, the lower court found for Defendants and against 
Six Pence on the two causes of action, a contract claim and unjust enrichment. See 
Memorandum Decision, Index at 69-77, A-4. The final order was entered on or about 
February 10, 2009. Index at 86-87, A-15. Six Pence filed its Notice of Appeal on or about 
March 6, 2009. 
Defendants maintained the project was completed by Daren Pence, who started the 
job as the Six Pence project manager. Defendants made the remaining payments directly to 
Daren Pence, instead of to Six Pence. The court's ruling that Daren Pence, and not Six 
Pence, completed the project is clearly contrary to the weight of the evidence. 
Defendants knew they had contracted with Six Pence because of the original contract 
proposal and the negotiations related thereto, the confirmation letter, the initial two checks 
made payable to Six Pence, notification of workers compensation and liability insurance in 
the name of Six Pence, and all invoices being sent from Six Pence. The contract was never 
modified or rescinded. 
Defendants still owe Six Pence $15,749.95, pursuant to the original contract amount 
and the agreed-upon change orders. Six Pence also seeks damages for the extra expense 
incurred through the small claims judgment in the amount of $7,586.50. If Defendants had 
paid for the full contract amount in a timely fashion, Six Pence would not have suffered any 
losses in small claims court. Six Pence also seeks prejudgment interest at the rate of 10 
percent from December 2006. Index at 99, pp. 77-78. 
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ARGUMENT 
I. The Court Erred In Finding Six Pence Was Not Entitled To Any Damages 
Because It Did Not Complete The Contract. 
This simple contract action was complicated by the manner in which the bench trial 
and later hearings were conducted. See Index at 99, 100. 
The February 1,2008, bench trial did not begin with opening statements or any normal 
type openings. After discussions with the parties, the court stated: "It looks like I've 
launched into a trial here, so let me do one other formality here." Index at 99, pp. 10-11. 
The court then put some parties and witnesses under oath, but did not proceed with having 
any witnesses called or cross examined. As noted in the court's Memorandum Decision, its 
ruling was based solely on the "proffered testimony of witnesses and exhibits." Index at 69. 
Six Pence did not object at the time the court elected to proceed in the manner in 
which it did for various reasons. Since the court had witnesses placed under oath, Six Pence 
assumed it would proceed in a normal trial fashion. It simply never did. Further, the 
evidence in the case was so clear cut. The parties had a binding contract, partial payment 
was made, and Six Pence completed the contract, thus the court should have been able to 
base its decision on the overwhelming weight of the exhibits it received. Index at 25-26. At 
trial, the court admitted 17 Six Pence exhibits. Id; Index at 99, p. 60. 
Since the court did not assess the credibility of the witnesses, the normal clearly 
erroneous standard does not apply on appeal.1 "Because the trial court's finding was based 
solely on these written materials and involved no assessment of witness credibility or 
competency, this court is in as good a position as the trial court to examine the evidence de 
]At the final hearing before the lower court on September 8, 2008, a hearing on Defendants' 
Motion to Reopen the Evidence, the court did not have any witnesses placed under oath, but it did 
allow witnesses to make statements on behalf of both parties. See Index at 000100, transcript at 8-
25. That hearing was another example of the bizarre manner in which this case was litigated. 
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novo and determine the facts." In re Infant Anonymous, 760 P.2d 916. 918 (Utah Ct. App. 
1988); Bench v. Bechtel Civil & Minerals. Inc.. 758 P. 2d 460, 461 (Utah Ct. App. 1988). 
The record from the trial court consisted "entirely of written and graphic material and 
contains no trial court assessment of witnesses' credibility or consistency." In Re Request 
of Rosier, 717 P.2d 1353, 1359 (Wash. 1986). "Because the record on appeal is identical to 
that considered by the trial court, we are not bound by the trial court's findings of fact." Id. 
at 1359. 
When there is no "live testimony ... the trial court has no peculiar opportunity to 
evaluate the credibility of witnesses." Clark Equip. Co. v. Hartford Accident & Indem. Co., 
227 Kan. 489, 608 P.2d 903, 906 (1980). 
After a review of the evidence, this Court should reverse and award Six Pence its 
proper measure of damages. 
The lower court properly outlined the law for Six Pence's two claims, for breach of 
contract and unjust enrichment, but unfortunately did not properly apply the facts to the 
pertinent law. 
To succeed on a breach of contract claim, Plaintiffs must establish by 
preponderance of evidence (1) that the contract was formed between the 
parties; (2) that the Plaintiffs performed their part of the contract; (3) that the 
Defendant breached the contract; and (4) that the Plaintiffs suffered damages 
as a result of the breach. Bair v. Axiom Design, L.L.C., 20 P.3d 388, 392, f^ 
14 (Utah 2001). 
Memorandum Decision at 7, Index at 75, A-l 1. 
In Bair, the Utah Supreme Court reversed and remanded for a new trial in a breach 
of contract action involving a photographic transparency leasing company against a media 
advertising business for failure to return transparencies. Id. at 388. The court concluded the 
plaintiff "clearly presented evidence" that the parties entered into contracts, that plaintiff 
performed in accordance with said contracts, that defendant breached the contracts, and 
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therefore the plaintiff was entitled to damages. Id. at 393. 
Accordingly, we hold that the trial court erred in dismissing Stock Solution's 
entire case without giving any consideration to the uncontradicted evidence 
that Stock Solution had established a prima facie case that it was entitled to 
holding fees, service fees and charges, nominal damages, and $1 plus sales tax 
of $0.06 for the 1 lost duplicate transparency. 
Id. 
This Court should follow the rationale from Bair and find the lower court erred. The 
uncontradicted evidence established a prima facie case of breach of contract for Six Pence. 
The lower court initially concluded Six Pence and Defendants entered into a binding 
contract, that Six Pence began working on the project, and Defendants began paying for said 
work. "Thus, the first element of a breach of contract claim is met." Memorandum Decision 
at 7, Index at 75, A - l l . 
However, the lower court's decision went awry when it found Six Pence had not met 
the second element of their contract claim by a preponderance of the evidence. "Plaintiffs 
must prove that they fulfilled their end of the bargain. In this case, they must prove that Six 
Pence performed all the work on the Diamond Store required by the contract." Id. 
The court acknowledged Six Pence's claim to have continued the work on the project 
after November 22, 2006.2 Id. Six Pence had proof of Daren Pence's continued work for it 
in November and December, 2006: He sued the company in small claims court and received 
a judgment for unpaid labor on this project of $7,586.50. Exhibit 12, A-40. Defendant Heidi 
Hall stated Daren Pence was the individual working on the project every day after November 
22, 2006. Id. at 75-76; Index at 99, pp. 3-4, 16, 57. 
2The date of November 22, 2006, was an arbitrary date picked out by the lower court. The date 
apparently represents the date the first check was written by Defendants to Daren Pence for his on 
going work on the project. He was still working for Six Pence as the project manager in November 
and December, 2006. 
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Defendants' theory or defense is inconsistent - as is the lower court's reasoning. 
Defendants argue they did not know the difference between Daren Pence and Six Pence. 
Defendants' position ignores their admissions that Daren Pence was the project manager, he 
"was part of Six Pence," and both checks were made payable to Six Pence Inc. Index at 99, 
pp. 16-17,21. 
The court then erroneously concluded Six Pence failed to prove by a preponderance 
of the evidence that it worked on the project after November 22, 2006. Index at 76, A-12. 
Defendants were never informed, orally or in writing, that Six Pence had ceased working on 
the construction site, or that it was no longer affiliated with its project manager, Daren Pence. 
See Restatement (Second) of Contracts § 68 "What constitutes receipt of revocation, 
rejection, or acceptance" (1979). According to Six Pence, it never stopped working on the 
project, and was the party which completed the job. Daren Pence never informed Six Pence 
he was no longer working for it. Six Pence's John Biffath did the final walk-through. 
The court's analysis is fatally flawed. It ignores the overwhelming weight of the 
evidence - that the contract was between Six Pence and Defendants, that Daren Pence was 
the project manger for Six Pence, and whether the work was performed by Daren Pence, 
Rory Pence, John Biffath, or any other Six Pence employee, the work still got done. The 
contract was never altered except for some minor change orders. There was no 
communication between the parties indicating Six Pence and Daren Pence had parted ways. 
There was no oral or written communication between the parties stating Six Pence was 
abandoning the project, or that the job would be completed by an independent party. 
Six Pence's position is actually supported by the statements of Defendants. When 
Heidi Hall-King stated Daren Pence was the one who performed the work, and who worked 
on the project every day after November 22,2006, it is definitive proof Six Pence completed 
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its contractual obligations through its designated project manager. Index at 99, p. 16. 
Further, Defendants' argument they had entered into a contract with Daren Pence 
instead of with Six Pence Inc., is not supported by the evidence. Heidi Hall-King stated she 
did not "realize there was a difference initially between Daren Pence and Six Pence." Index 
at 0100, p. 10. However, shortly after the initial meeting she had with Daren Pence, three 
individuals from Six Pence met with her to review the architect's plans. Index at 099, pp. 
71-76. Daren Pence, Rory Pence and John Biffath represented Six Pence in that meeting. 
Heidi Hall-King supplied plans drawn by architect, Kim Hyatt, on or about September 25, 
2006. Id. at 72. Six Pence used the architect's drawings to plan and bid the project. See 
Exhibit 2, bid proposal drafted by Six Pence and submitted to Heidi Hall for the Diamond 
Store project dated October 25,2006. The October, 2006 meeting took place at the Diamond 
Store, and part of it was outside where the parties laid out the plans on Mr. Biffath's Ford 
Explorer. Index at 73. After the meeting, Six Pence took the drawings back to its office and 
compiled the detailed breakdown regarding the materials, labor, and expenses related thereto. 
Id. at 74; see Exhibit 2, A-19. One of the issues raised by Mr. Biffath, the safety manager, 
was his safety concern because they were removing windows on a busy Main Street store. 
Index at 99, p. 75. 
Defendants admit meeting Rory Pence "when we were deciding on the contract." 
Index at 99, p. 17. 
Defendants cannot overcome the unrefuted evidence that the initial bid proposal, 
confirmation letter, invoices, and certificates of insurance all reference Six Pence with no 
mention of Daren Pence. (Daren Pence, who is not an officer or director of Six Pence, was 
identified in the confirmation letter as its project manager.) The fact Defendants wrote out 
two checks totaling $27,000 to Six Pence Inc. flies in the face of their later argument that 
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they contracted with Daren Pence and not with Six Pence. 
The confirmation letter thanked Heidi Hall for using Six Pence on the Diamond Store 
project. See Plaintiffs Exhibit 3, Addendum at A-24. The October 25, 2006, letter 
concluded with a sentence that Daren Pence was the project manager, and if Defendants had 
any questions, they should contact him at (435) 558-0114 - which was a different number 
than the numbers contained on the Six Pence letterhead. 
Defendants' argument they did not know they had contracted with Six Pence is totally 
contrary to the evidence. 
Defendants also admit the project was essentially completed, with the minor exception 
of some touch up painting. Index at 99, pp. 6-9. 
Defendants argued, and the court apparently agreed, that the issue of who paid for the 
materials was a relevant issue. See Memorandum Decision at 8, Index at 76. Six Pence 
disagrees. Of the original contract price, $28,785 was for materials. Exhibit 10 includes 
receipts for many of the material purchases made by Six Pence. See A-27. Six Pence also 
argues that most of the materials were purchased at the outset of the project, and the issue of 
whether Six Pence paid for materials after November 22, 2006, is irrelevant. Index, at 76; 
99, p.48. Defendants did not provide proof they had paid for materials after November 22, 
2006. Such an argument regarding payment for materials was a smoke screen, which only 
served to mislead the court regarding the contract issues at hand. 
There is no contract principle which would support the lower court's conclusions. 
The contract was not modified. The parties to the contract were clear and unambiguous. 
This is not a case where Defendants were induced to enter into the contract by fraud, 
misrepresentation, etc. The contract was never rescinded. The evidence shows Defendants 
did not make a mistake regarding the identity of the parties to the contract. However, even 
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if Defendants were mistaken regarding the identity of the contractual parties, it does not 
render the agreement void or voidable. 7 J. Perillo, Corbin on Contracts, Avoidance and 
Reformation, § 28.31 - "Mistake as to identity of a party to a bargain" (Rev. ed. 2002). 
In any case, if a party makes the intention clear to contract with X and with 
nobody else, no third person can consummate a contract by assenting or 
performing in X's place. This is because the third person knows or has reason 
to know the intention of the first party. This is true whether the offeror's 
mistaken belief that the third person is X is caused by fraud or otherwise. 
Id. at §28.31, pp. 149-50. 
Under the facts of this case, Defendants' allegation that they were mistaken regarding 
the party with whom they contracted still does not entitle them to relief. "Courts have 
traditionally been reluctant to allow a party to avoid a contract on the ground of mistake, 
even as to a basic assumption, if the mistake was not shared by the other party." Restatement 
(Second) of Contracts § 153 (1981). 
Where a mistake of one party at the time a contract was made as to a basic 
assumption on which he made the contract has a material effect on the agreed 
exchange of performances that is adverse to him, the contract is voidable by 
him if he does not bear the risk of the mistake under the rule stated in § 154, 
and 
(a) the effect of the mistake is such that enforcement of the contract 
would be unconscionable, or 
(b) the other party had reason to know of the mistake or his fault caused 
the mistake. 
Additional Requirement of unconscionability. Under Subparagraph (a), the 
mistaken party must in addition show that enforcement of the contract would 
be unconscionable. The reason for this additional requirement is that, if only 
one party was mistaken, avoidance of the contract will more clearly disappoint 
the expectations of the other party than if he too was mistaken. ... The 
mistaken party bears the substantial burden of establishing unconscionability 
and must ordinarily show not only the position he would have been in had the 
facts been as he believed them to be but also the position in which he finds 
himself as a result of his mistake. 
Id. at § 153, "When Mistake of One Party Makes a Contract Voidable" at 394-95. 
Under Restatement (Second) of Contracts, Defendants cannot void the contract. 
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There is no evidence Six Pence had reason to know of the alleged mistake regarding identity, 
and further Six Pence did not cause any such mistake. In addition, enforcing this contract 
would not be unconscionable. 
The lower court clearly ignored the contract principle of substantial performance and 
erroneously concluded Six Pence needed to complete "all the work before recovering any 
damages." Memorandum Decision, Index at 75. See Model Utah Jury Instruction No. 26.21. 
Six Pence performed in a workmanlike manner and did the construction substantially 
as promised. The court must take into account "whether the owner can make the intended 
use of the property for which the owner contracted with the builder in the first instance, even 
though relatively minor matters remain to be completed or corrected, so that it can be said 
that the owner obtained substantially that for which he or she has bargained." 15 S. 
Williston, A Treatise on the Law of Contracts, § 44:57 (4th ed. 2000). 
The doctrine of substantial performance does not require performance in exact 
correspondence with the contractual obligation in every detail, "but rather performance of 
all important or essential parts. Substantial performance requires a party to completely 
perform in 'all material respects."' Id. at § 44:54. 
"Substantial performance is the antithesis of material breach." Id. at § 44:55. 
Substantial performance is performance which, despite some deviation from 
the contract requirements, provides the important and essential benefits of the 
contract to the promisee. Thus, an important question in determining whether 
the part performance rendered by the plaintiff is such as to make it unfair to 
allow the defendant to terminate the contract without further liability to the 
plaintiff is whether the defendant has derived a substantial or significant 
benefit from the part performance.... In determining whether a party 
substantially performed, the value of the performance, and not the price, is the 
determinative factor. Courts sometimes speak in terms of the value of the 
work performed as a percentage of the total project in determining that, for 
example, 95% completion, constitutes substantial performance. 
Id. at §44:56 at 234-35, 238. 
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Based upon the above, this Court should reverse the lower court's ruling and enter an 
award of damages for the principal sum of $ 15,749.95, plus interest from December 30,2006 
(the date Defendants issued their final check to Daren Pence), and for statutory court costs 
and fees. Index at 99, pp. 77-78. 
II. Six Pence Is Entitled To The Same Damages For Its Unjust Enrichment 
Claim. 
If this Court somehow finds Six Pence is not entitled to damages or a reversal under 
its contract claim, it still is entitled to relief for quantum meruit or unjust enrichment. 
Regarding the Six Pence claim for unjust enrichment, the court likewise cited to the 
applicable law, but did not properly construe the facts related thereto. 
The following elements are necessary to prevail on an unjust enrichment 
claim: (1) benefit conferred by Plaintiffs on Defendant; (2) Defendant 
appreciates or has knowledge of the benefit; (3) Defendant accepts or retains 
the benefit under such circumstances as to make it inequitable for her to retain 
it without repayment of its value. Allen v. Hall 148 P.3d 939, 945, ^ 26 (Utah 
2006). 
Index at 76-77, Memorandum Decision at 8-9, Addendum atl2-13. 
The lower court concluded the Six Pence unjust enrichment claim failed because 
"there is no benefit conferred on Ms. King because she paid Six Pence for the part of the 
contract that Six Pence fulfilled." Index at 77, Memorandum Decision at 9. 
Based upon the analysis set forth in Section I, supra, the lower court decision cannot 
stand. A substantial benefit was conferred on Defendants by Six Pence's construction work, 
and they were most aware of said improvements. Since December, 2006, Defendants have 
enjoyed the amenities featured by their updated and renovated jewelry store. Six Pence is 
not requesting additional damages for this claim, but clearly the unjust enrichment cause of 
action provides an alternative ground for the similar relief or damages. 
The benefit conferred on Defendants is the measure of damages Six Pence is entitled 
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to under this claim. Bailey-Allen Co., Inc. v. Kurzet 876 P.2d 421, 425-46 (Utah Ct. App. 
1994). 
III. The Trial Court Committed Plain Error By Conducting The Entire Bench 
Trial Through Proffers Instead Of Having Witnesses Testify. 
Rule 43(a) of the Utah Rules of Civil Procedure states: "In all trials, the testimony of 
witnesses shall be taken orally in open court, unless otherwise provided by these rules, the 
Utah Rules of Evidence, or a statute of this state." Addendum at A-2. 
At the February 1, 2008, bench trial of this matter, the court blatantly violated Rule 
43. No witnesses testified in open court. The court admittedly based its ruling on "the 
proffered testimony of witnesses and exhibits ..." Index at 069. 
The plain language of Rule 43(a) is mandatory. At trial, the testimony of witnesses 
shall be taken orally in open court. In this case, there are no exceptions provided by any other 
rule or statute. 
Case law construing Rule 43, including Federal Rule 43(a) which is similar to the Utah 
rule, is remarkably sparse. 
The Ninth Circuit has two decisions which are helpful in this matter. United 
Commercial Ins. v. Paymaster Corp., 962 F.2d 853, 858 (9th Cir.), cert, denied., 506 U.S. 
1022 (1992); Miles v. Department of Army, 881 F.2d 777, 784 (9th Cir. 1989). 
"Where factual questions not readily ascertainable from the declarations of witnesses 
or questions of credibility predominate, the district court should hear oral testimony." 
Paymaster Corporation, 962 F.2d at 858. 
In the instant action, there were some factual issues or other matters where the 
credibility of the witnesses could have assisted the trier of fact. Unfortunately, since the court 
did not have any witnesses testify or be subject to cross examination, there was a clear 
violation of Rule 43(a). 
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However, since neither party objected to the court proceeding by such unusual 
proffers, the matter was not properly preserved for appeal. Thus, Six Pence must demonstrate 
either plain error or exceptional circumstances to warrant a reversal on this issue. Monson 
v. Carver, 928 P.2d 1017, 1022 (Utah 1996); Walter v. Stewart. 67 P.3d 1042, 1049, cert, 
denied, 73 P.3d 946 (2003); Coleman v. Stevens. 17 P.3d 1122, 1124 (Utah 2000). 
Violation of a fundamental rule of civil procedure and evidence, as shown by the trial 
court's bizarre bench proceedings, seemingly would satisfy the "plain error" standard. 
Further, the court asked all the questions during the trial, which denied Six Pence the 
opportunity to cross examine Defendants or further expose the weaknesses of their arguments. 
A review of the two transcripts in this case, including the motion hearing from September 8, 
2008, shows this was a most unusual trial. 
For there to be "plain error" warranting reversal absent objection, there must 
be legal impropriety affecting defendant's substantial rights, sufficiently 
grievous to justify notice by reviewing court and to convince it that, of itself, 
error possessed clear capacity to bring about unjust result. Doctrine which 
encompasses those errors which are obvious and highly prejudicial, which 
affect the substantial rights of the accused, and which, if uncorrected, would be 
an affront to the integrity and reputation of judicial proceedings. 
Black's Law Dictionary 1150 (6th ed. 1990) (citations omitted). 
The manner in which the lower court conducted trial definitely had the "clear capacity 
to bring about unjust result." Also, to allow such unusual civil matters and rulings to stand 
without compliance with the open court requirement of Rule 43, "would be an affront to the 
integrity and reputation of judicial proceedings." 
CONCLUSION 
For the foregoing reasons, this Court should reverse the lower court's ruling and award 
damages for Six Pence and against Defendants in a sum not less than $ 15,749.95, plus interest 
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and costs. In the alternative, the case should be reversed and remanded to the lower court for 
further proceedings. 
DATED this 16th day of July, 2009. 
David W. Brown <-——"""' 
Attorney for Appellant Six Pence 
CERTIFICATE OF SERVICE 
I hereby certify that two true and correct copies of the foregoing BRIEF OF 
APPELLANT were mailed this 17th day of July, 2009, to the following: 
The Diamond Store 
Heidi Hall King 
19 North Main Street 
Richfield, Utah 84701 
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ADDENDUM 
A. PERTINENT RULES 
A-l 
Rule 43. Evidence. 
(a) Form, In all trials, the testimony of witnesses shall be taken orally in 
open court, unless otherwise provided by these rules, the Utah Rules of 
Evidence, or a statute of this state. All evidence shall be admitted which is 
admissible under the Utah Rules of Evidence or other rules adopted by the 
Supreme Court. 
(b) Evidence on motions. When a motion is based on facts not appearing of 
record the court may hear the matter on affidavits presented by the respective 
parties, but the court may direct that the matter be heard wholly or partly on 
oral testimony or depositions. 
(Amended effective Jan. 1, 1987.) 
Compiler's Notes . — This rule is similar to 
Rule 43(a) and (c), F R C P 
Cross-References. — Evidence generally, 
§ 78B-5-601 et seq 
Relevancy and its limits, U R E 401 to 411 
Witnesses, U R E 601 to 615 
NOTES TO DECISIONS 
Form 
— Open court 
Judge's request for investigation 
Motions 
—Evidentiary hearing 
Witnesses 
Cited 
Form. 
—Open court. 
Judge's request for investigation. 
Failure of judge m divorce action to notify 
counsel of his asking juvenile authorities to 
investigate the homes of both parties and make 
a report thereon did not violate the require 
ment of Subdivision (a), that all testimony be m 
open court, to such a degree as to warrant a 
retnal Austad v Austad, 2 Utah 2d 49, 269 
P2d 284 (1954) 
Motions. 
—Evidentiary hearing. 
Although a court can grant or deny a motion 
on the sole or combined bases of affidavits, 
depositions or oral testimony, when no deposi-
tions have been taken and disputed material 
facts are alleged in opposing affidavits, there 
should be an evidentiary hearing to aid m the 
resolution of those facts Stan Katz Real Estate, 
Inc v Chavez, 565 P2d 1142 (Utah 1977) 
Witnesses. 
Since plaintiff's untimely designation of her 
new expert witness violated the district court's 
instruction as to the deadline for designating 
witnesses, the court's action in granting defen-
dant's motion in limine to exclude the witness 
clearly was not an abuse of discretion, and it 
did not matter that the parties agreed between 
themselves to allow plaintiff further time to 
designate her new expert witness Hill v Dick-
erson, 839 P2d 309 (Utah Ct App 1992) 
Cited in Midgley v Denhalter, 121 Utah 385, 
242 P2d 565 (1952), Best v Huber, 3 Utah 2d 
177, 281 P 2d 208 (1955) 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 81 Am Jur 2d Witnesses 
§ 416 et seq 
C.J.S. — 88 C J S Trial §§ 55 to 93, 98 
C J S Witnesses §§ 315 to 429 
A.L.R. — Admissibility of oral testimony at 
state summary judgment hearing, 53 A L R 4th 
527 
Rule 52. Findings by the court. 
(a) Effect. In all actions tried upon the facts without a jury or with an 
advisory jury, the court shall find the facts specially and state separately its 
conclusions of law thereon, and judgment shall be entered pursuant to Rule 
58A; in granting or refusing interlocutory injunctions the court shall similarly 
set forth the findings of fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not necessary for purposes of 
review. Findings of fact, whether based on oral or documentary evidence, shall 
not be set aside unless clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge the credibility of the witnesses. The 
findings of a master, to the extent that the court adopts them, shall be 
considered as the findings of the court. It will be sufficient if the findings of fact 
and conclusions of law are stated orally and recorded m open court following 
the close of the evidence or appear in an opinion or memorandum of decision 
filed by the court. The trial court need not enter findings of fact and conclusions 
of law in rulings on motions, except as provided in Rule 4Kb). The court shall, 
however, issue a brief written statement of the ground for its decision on all 
motions granted under Rules 12(b), 50(a) and (b), 56, and 59 when the motion 
is based on more than one ground. 
(b) Amendment. Upon motion of a party made not later than 10 days after 
entry of judgment the court may amend its findings or make additional 
findings and may amend the judgment accordingly. The motion may be made 
with a motion for a new trial pursuant to Rule 59. When findings of fact are 
made in actions tried by the court without a jury, the question of the sufficiency 
of the evidence to support the findings may thereafter be raised whether or not 
the party raising the question has made in the district court an objection to 
such findings or has made either a motion to amend them, a motion for 
judgment, or a motion for a new trial. 
(c) Waiver of findings of fact and conclusions of law. Except in actions for 
divorce, findings of fact and conclusions of law may be waived by the parties to 
an issue of fact: 
(c)(1) by default or by failing to appear at the trial; 
(c)(2) by consent in writing, filed in the cause; 
(c)(3) by oral consent in open court, entered in the minutes. 
(Amended effective Jan. 1, 1987.) 
Compiler's Notes. — Subdivisions (a) and 
(b) of tins rule are similar to Rule 52(a) and (b), 
F R C P 
B. MEMORANDUM DECISION 
A-4 
- ' - ' THDIS iR ICTC-WPr ^ 
2038 SEP 11
 A M 8 : 3 7 
£LERK_^3C_ 
DISTRICT COURT, SEVIER COUNTY, UTAH 
895 E 300 N 
RICHFIELD, UTAH 84701 
Telephone 435-896-2700 Fax 435-896-8047 
SIX-PENCE, INC and RORY PENCE, 
Plaintiffs, 
vs 
THE DIAMOND STORE and HEIDI HALL 
KING, 
Defendants 
MEMORANDUM DECISION 
(INCLUDING FINDINGS OF FACT 
AND CONCLUSIONS OF LAW) 
Case No 070600276 
Assigned Judge DAV3D L M O W E R 
This matter came before the Court for a bench tiial on Febmary 1, 2008 Plaintiff Rory 
Pence, the Piesident of Six-Pence, Inc ("Six-Pence") was present and repiesented by his 
attorney David W Brown Defendant Heidi Hall King was also piesent representing herself 
Based on the proffered testimony of witnesses and exhibits, the Court now enters the 
following 
FINDINGS OF FACT 
1. Heidi Hall King is the owner of The Diamond Stoie m Richfield, Utah 
2. She wanted to remodel the exterior of the store 
3. She hired an architect to prepare remodeling plans for hei 
4. On September 25, 2006, she had the plans fiom the architect 
5. She needed to find a contractor that would do the remodeling 
6. Someone refeired her to Daren Pence 
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7. Sometime at the end of September of 2006, she met with Daren Pence at The Diamond 
Store and discussed the project. She wanted to hire Daren Pence for the project. 
8. At that time, Daren worked with Six-Pence. 
9. On September 27, 2006, Ms King went to the city office to obtain a building permit for 
the project. She met with Paul Hendricks. She told him that Six-Pence was going to 
remodel her store. The building permit was not approved at that time. 
10. Ms. King then talked to Daren Pence about this problem. 
11. Sometime in the middle of October of 2006, Ms. King met with Daren Pence, Rory 
Pence, and John Biffath to discuss the project. 
a. Rory Pence is the President of Six-Pence. 
b. John Biffath is the Safety Manager for Six-Pence. 
12. On October 24, 2006, Six-Pence prepared a bid for work to be done and sent it to Ms 
King. The bid was prepared on Six-Pence's letterhead. The amount of bid was 
$41,299.95. (Exhibit 2). 
13. On October 25, 2006, Rory Pence wrote a follow-up letter to Ms. King on the Six-
Pence's letterhead. (Exhibit 3). 
a. The letter thanked Ms. King for using Six-Pence on her project. 
b. At the bottom, it stated that Daren Pence was the Project Manager on the job. 
14. Sometime around these dates, Ms. King also signed a contract with Six-Pence to do the 
work. A copy of the contract is not in evidence. 
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15. On October 26, 2006, Ms. King issued a check in the amount of $22,000.00 to Six-Pence. 
The payment was necessary to purchase materials for the project and order the windows. 
16. On October 30, 2006, the building permit for the project was approved. The building 
permit was issued using Daren Pence's name and professional license number as the 
contractor. (Exhibit 19). 
17. The work on the project began. 
18. Six-Pence also employed a secretary named Kathleen Adams. 
19. On November 13, 2006, Ms. Adams came to The Diamond Store and talked to Ms. King 
20. She brought an invoice marked as Exhibit 5. The invoice was filled out in pencil by her. 
The subcontractor's name at the top of the invoice was Six-Pence. The invoice asked for 
payment of $10,000.00 from Ms. King. 
21 Ms. King refused to pay. She said she was uncomfortable to make this payment because 
insufficient work was done to justify another draw. She wanted to speak with Daren. 
22. On the same day, Rory Pence came to The Diamond Store and talked to Ms. King about 
additional payment. 
23. She agreed to pay $5,000.00. She made some corrections in pen on the original invoice 
marked as Exhibit 5. 
24. On that same day, Ms. King issued a check in the amount of $5,000.00 payable to Six-
Pence. 
25. About a week later, Daren came to her and asked for an additional draw. 
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26. She told Daren that she had recently paid $5,000.00 to Rory Pence. 
27. Daren became upset. 
28. Ms King understood that there were problems within Six-Pence. 
29. She testified that it was the first indication to her that Daren was not Six-Pence 
30. She and Daren agreed that Daren would finish the project even though he decided to 
resign from Six-Pence. 
31. Ms King testified that from that day on, she had never seen Rory Pence on the project 
Daren Pence was the one who came and did the work. 
32 The Plaintiffs disputed that. 
33. They said that Six-Pence was on the project; and that Rory Pence worked on the project 
34 The testimony was proffered that John Biffath did the final walk-through on the project. 
35. The Plaintiffs introduced a copy of a fax page from Alma Biffath (John Biffath's wife) to 
Rory Pence dated June 15, 2007. The fax contains the dates when John Biffath was on 
The Diamond Store project. It shows that he was there on November 13 through 19 of 
2006. 
36. From November 22, 2006, Ms. King started paying Daren for the work done on the 
project. 
37. Exhibit 21 is a series of checks Ms. King issued personally to Daren Pence for the work 
done on the Diamond Store. 
a. The first check was written out on November 22, 2006 for $3,500.00 
000072 
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b. The second check dated December 7, 2006 was for $6,000.00. 
c. The third check dated December 18, 2006 was for $2,500.00. 
d. The fourth check dated December 30, 2006 was for $1,000.00. 
38. On December 21, 2006, Ms. King sent a certified letter to Rory Pence and Kathleen 
Adams explaining that the funds she dispersed on the Diamond Store project were used 
improperly. She pointed out that Roiy Pence kept certain amounts for himself rather than 
using the money on the project. (Exhibit 23). 
39. The letter also had the following language: 
Since you [Rory Pence] have not made yourself available to me or 
paid labor or material costs, I have had to take it up on myself to 
see to it these tilings were taken care of. 
40. Rory Pence continued to send requests for payments to Ms. King 
41. She asked him to show receipts proving that Six-Pence paid for labor and materials on the 
project. 
42. Rory Pence never showed her any receipts. 
43. Rory Pence testified that all materials were bought prior to November 22, 2006 when Ms. 
King began paying Daren Pence for the work done on the project. 
44. The Plaintiffs introduced Exhibit 10, which is a series of invoices for the materials 
bought. All the dates on the invoices are prior to November 22, 2006. 
45. Ms. King testified that the tile was bought later on in the project. However, there was no 
receipt indicating that Six-Pence bought the tile for the project. 
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46. There is an invoice for at least one tile purchase contained in Exliibit 10 on page 10. It 
shows a request date of November 7, 2006. 
47. On June 14, 2007, Rory Pence sent a fax to Ms. King on Six-Pence's letterhead. 
48. He asked Ms. King to tell him what was not finished on The Diamond Store. 
49. Ms. King sent him a hand-written reply. 
50. The reply was as follows: 
As far as I know "Six Pence" has not been on this job since I sent 
you the certified letter last fall. I was just wondering if "Six Pence" 
was taking credit and responsibility for Daren's work. I believe our 
dealings ended long ago. There's nothing to fax you about. 
51. On October 15, 2007, the Plaintiffs started this lawsuit to recover the amount owing 
under the contract. 
52. The Plaintiffs claim that the total amount the project cost was $42,599.95 because of the 
change orders. (Exliibit 7). 
53. The Plaintiffs acknowledge that they received $27,000.00 from Ms. King. 
54. They ask for $15,999.95 (the difference between $42,599.95 and $27,000.00). 
ANALYSIS AND ADDITIONAL FINDINGS OF FACT 
Plaintiffs' complaint has two causes of action for breach of contract and for unjust 
enrichment. I conclude that both claims fail. I will explain why. 
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1. Breach of Contract 
To succeed on a breach of contract claim, Plaintiffs must establish by preponderance of 
evidence (1) thai the contract was formed between the parties; (2) that the Plaintiffs performed 
tlieir part of the contract; (3) that the Defendant breached the contract; and (4) that the Plaintiffs 
suffered damages as a result of the breach. Bair v. Axiom Design, L.L.C., 20 P.3d 388, 392, *j[14 
(Utah 2001). 
It is clear that in October of 2006, Ms. King and Six-Pence formed a contract. Even 
though a written and signed contract is not in evidence, there is testimony that both parties 
understood they had a deal. Six-Pence began working on the project; and Ms. King began paying 
for the work. Thus, the first element of a breach of contract claim is met. 
However, the second element is not proven in this case by preponderance of evidence 
Plaintiffs must prove that they have fulfilled their end of the bargain. In this case, they must 
prove that Six-Pence performed all the work on The Diamond Store required by the contract 
The following evidence was presented to me on this element. The Plaintiffs claim that 
Six-Pence remained on the project after November 22, 2006. They claim that Roiy Pence worked 
on the project, and that John Biffath was involved in fee project. However, Exliibit 13 shows that 
Mr. Biffath was not on the project after November 19, 2006. 
Ms. King testified that Daren Pence was the person working on the project every day 
after November 22, 2006. She testified she had never seen Rory on the project after that date. 
MEMORANDUM DECISION, Case number 070600276, 
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I conclude that the testimony of the parties is evenly balanced on this issue. This means 
that the Plaintiffs failed to prove by preponderance of evidence that Six-Pence worked on the 
project after November 22, 2006. 
The following facts have been presented concerning payments for the materials needed 
on the project. The Plaintiffs testified that Six-Pence paid for all the necessary materials. These 
materials were all purchased before November 22, 2006. Exhibit 10 contains receipts which are 
all dated prior to November 22, 2006. 
Ms Krng testified that some tile was bought later on in the project. She testified thai 
Daren paid for that tile. There is only one receipt in Exhibit 10 for tile purchase. The request date 
on thai receipt is November 7, 2006. However, it is impossible to tell who paid for the tile fiom 
looking at that receipt alone 
Thus, I conclude that the evidence on this issue is also evenly balanced. Consequently, 
Plaintitfs failed to prove by preponderance of evidence that Six-Pence paid for the project 
material after November 22, 2006. 
I conclude that the Plaintiffs failed to prove by preponderance of evidence that they 
performed their part of the contract. Plaintiffs breach of contract claim should fail 
2. Unjust Enrichment 
The following elements are necessary to prevail on an unjust enrichment claim: (1) 
benefit conferred by Plaintiffs on Defendant; (2) Defendant appreciates or has knowledge of the 
benefit; (3) Defendant accepts or retains the benefit under such circumstances as to make it 
MEMORANDUM DECISION, Case number 070600276, 
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inequitable for her to retain it without repayment of its value. Allen v. Ha/1, 148 P.3d 939, 945, 
^26 (Utah 2006). 
In this case there is no benefit conferred on Ms. King because she paid Six-Pence for the 
part of the contract that Six-Pence fulfilled. 
Plaintiffs claim of unjust enrichment should also fail. 
Based on these Findings of Fact and Analysis, the Court enters the following" 
CONCLUSIONS OF LAW 
1. Defendant did not breach her contract with the Plaintiffs. 
2. Defendant was not unjustly enriched. 
3. Ms. King and the Diamond Store should be awarded a judgment of "no cause of action" 
against the plaintiff. 
Ms King is appointed to draft an appropriate implementing order and to submit it for 
execution by following the procedure in Rule 7, Utah Rules of Civil Procedure. 
Digitally signed by David L Mower 
D £i \/ i H I l\/I n\A/p rDN: CN=David L Mower'c=US} °= TrustID personal certificate, OU = Utah 
Date: 2008.09.10 17:33:50 -06W 
Date , 2008 
David L. Mower 
District Court Judge 
MEMORANDUM DECISION, Case number 070600276, 
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Certificate of Notification 
On ^ ^ t I \ , 2008, a copy of the above was sent to. 
David W. Brown 
Attorney for Plaintiffs 
2880 West 4700 South, Suite F 
West Valley City, Utah 84118 
The Diamond Store 
Heidi Hall King 
19 North Mam Street 
Richfield, Utah 84701 
X J O A ^ 
^ JLu 
C. ORDER 
A-15 
3IXTH Dl fTRi r i COrr-'"-
2009FEB 10 P!» »• '58 
HEIDI HALL KING, Pro Se 
19 North Main 
Richfield, UT 84701 
Telephone No.: (435) 896-8811 
IN THE SIXTH JUDICIAL DISTRICT COURT 
SEVIER COUNTY, STATE OF UTAH 
SIX-PENCE, INC. and RORY PENCE, ) ORDER 
Plaintiffs, ) 
vs. ) CIVIL NO. 070600276 
THE DIAMOND STORE and ) 
HEIDI HALL KING, ) 
Defendants ) 
) JUDGE DAV4T>LrMeWER 
Trial was held in this case on February 1,2008, before the Honorable David L. Mower. 
Plaintiff Roiy Pence appeared in person and Rory Pence and plaintiff Six-Pence, Inc were 
represented by attorney David W. Brown. Defendant Heidi Hall King who is the owner of The 
Diamond Store appeared in person and represented herself. The parties having presented 
evidence and argument and the court being fully advised and having entered Findings of Fact and 
Conclusions of Law in a Memorandum Decision and good cause appearing, IT IS HEREBY 
ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. Defendants Heidi Hall King and The Diamond Store are awarded judgment of "no 
cause of action" against plaintiffs Six-Pence, Inc. and Rory Pence. 
Oidei 
ULERK. 
000086 JD28066926 070600276 PENCE,RORY pages 2 
ORDER 
Six-Pence, Inc v King 
Page 2 
2. Defendants Heidi Hall King and The Diamond Store did not breach their contract with 
plaintiffs and defendants were not unjustly enriched. 
3. Plaintiffs failed to prove the elements of their case and accordingly judgment is 
entered against plaintiffs in favor of defendants. 
DATED this \0^ day of Xch^^Y (3w<\ 
DAVID-LrMOWER Ar<mr.. . _ 0 
SIXTH DIS1RICT COURT JUDuE 
•\PP ROVED AS TO FORM: 
v 
DAVID W<. BROWN 
000081 
D. EXHIBITS 
Bid Proposal dated 10/24/2006 
Confirmation Letter dated 10/25/2006 
Six Pence Invoice dated 11/13/06 
Six Pence Invoice dated 2/6/2007 
Receipt/Invoices for Building Materials 
Small Claims Judgment Documents 
Six-Pence Electric Inc. 
290 South 200 West Richfield, Utah 84701 
Phoned 435-979-2517 or # 435-896-1830 
October 24, 2006 
Tliis price is foi work that is to be done on the Dimond Stoie in Richfield 
This price does not include Tile and Fees 
Base Bid 41.299 95 
Six-Pence inc. 
290 South 200 West 
Richfield, Utah 84701 
435-979-2517 
366328-5501 
Proposal 
Customer Information 
Heidi Hall 
19 North Main 
Richfield, Utah 84701 
Date 
| 10/25/2006 
Customer 
Heidi Hall 
Estimate # 
1 
Job 
Dimond Store 
Description 
i • 
Framing Material 
Material, per Ea 
16-5 Heat 7/16 Sheeting 
J Material, per Ea 
! 14 Cement Board 
I Material, per Ea 
i 1 1/2 Rigid Foam Insulation 
Material, per Ea 
2 Heavy Duty Fabric j 
j Material, per Ea 
1 20 Brown Fabric coat 
J Material, per Ea 
12 Fine Stone Finish l 
| Material, per Ea 
! Fastners 
j Material, per Ea 
j 84* Crown Molding 
! Material, per Ea 
j 84' Metal Coping 
! Material, per Ea 
Electrical 
J Material, per Ea 
Pre Casting For Front 
Material, per Ea 
Rear Pre Casting 
Material, per Ea 
Roofing Supplies 
Materia!, per Ea 
Windows & Doors 
Material, per Ea 
Cutting 
Material, per Ea 
l 
Qty j Rate | 
532.86 
136.96 
179.76 
449.40 
241.82 
577.80 
642.00 
85.60 
808.92 
428.00 
1,070.00 
808.92 
3,582.36 
6,420.00 
14,407.55 
428.00 
Amount 
532.86 
136.96 
179.76 
449.40 | 
241.82 j 
577.80 
642.00 
85.60 
808.92 i 
426.00 
1,070.00 
808.92 
3,582.36 
6,420.00 
14,407.55 
428.00 
Six-Pence Inc. 
290 South 200 West 
Richfield, Utah 84701 
435-979-2517 
366328-5501 
Proposal 
| Date 
10/25/2006 
Customer 
Heidi Hail 
Estimate # 
1 
Job 
Dimond Store 
Description Qty Rate Amount 
Misc. Rental 
Equipment, per Ea 
Labor 
Labor, per Ea 
^Project Subtotal 
^Project Total 
1,000.00 
9,500.00 
1,000.00 
9,500.00 
9.95 
41,299.95 
Total 41,299.95 
Construction Estimate 
File Name: Diomand Store 
Qty Craft@Hours 
Framing Material 
1.00 L1@.2500 
16-5 Heat 7/16 Sheeting 
1.00 L1@.0000 
14 Cement Board 
1.00 L1@.0000 
} 
Unit 
Ea 
Ea 
Ea 
1 1/2 Rigid Foam Insulation 
1.00 L1@,0000 
2 Heavy Duty Fabric 
1.00 L1@.0000 
20 Brown Fabric coat 
1.00 L1@.0000 
12 Fine Stone Finish 
1.00 L1@.0000 
Fastners 
1.00 L1@.0000 
84' Crown Molding 
1.00 L1@.0000 
84" Metal Coping 
1.00 L1@.0000 
Electrical 
1.00 L1@.0000 
Pre Casting For Front 
1.00 L1@.0000 
Rear Pre Casting 
1,00 L1@.0000 
Roofing Supplies 
1.00 L1@.0000 
Windows & Doors 
1.00 L1@.0000 
Cutting 
1.00 L1@.0000 
Misc. Rental 
1.00 L1@.0000 
Labor 
1.00 L1@.0000 
Total Manhours, Material, 
0.3 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Ea 
Labor, 
Material 
498.00 
128.00 
168.00 
420.00 
226.00 
540.00 
600.00 
80.00 
756.00 
400.00 
1,000.00 
756.00 
3,348.00 
6,000.00 
13,465.00 
400.00 
0.00 
0.00 
and Equipment: 
28,785.00 
Labor 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
coo 
0.00 
9,500.00 
9,500.00 
Subtotal: 
Equipment 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1,000.00 
0.00 
1,000.00 
Page l 
Total 
498.00 
128.00 
168.00 
420.00 
226.00 
540.00 
600.00 
80.00 
756.00 
400.00 
1,000-00 
756.00 
3,348.00 
5.000.00 
13,465.00 
400.00 
1,000.00 
9,500.00 
39,285.00 
39,285.00 
Estimate Total: 39,285.00 
Construction Estimate Page 2 
File Name: Diomand Store 
Qty Craft@Hours Unit Material Labor Equipment Total 
7.00% Tax on Materials: 2,014.95 
Grand Total: 41,299.95 
Six-Pence Inc. 
290 South 200 West Richfield, Utah £4701 
Phone# 435-979-2517 or H 435-896-1830 
October 25, 2006 
Heidi Hall 
19 North Main 
RichfieldUt. 84701 
The Dimond Store 
896-881 ! 
Dear Heidi 
Thank you for using Six-Pence Inc. on your project located in Richfield, Utah known as The 
Dimond Store on )9 North Main. 
Six-Pence Inc. is ambitious and looking forewarn to getting started and finishing this project. 
We are on a tight schedule as I am sure you are too. We need to get started as soon as posible. 
There are a few things we will need to accomplish before starting the project will be possible. 
1) Please note the new laws for the State of Utah, 2004 Legislation had brought into the field of 
construction New lein Jaws to protect Owners as well as Contractors. Registration is essitional 
for both of us. 
You and I need to sit down at your computer or mine and register online @www ser.utah.gov. 
I will be more than happy to walk you through the lein process. 
2) We will need to get a draw amount for the ordering of windows and other materials to get 
started. Windows are the most important for our schedule to be completed on time, Windows are 
aprox. 4-6 weeks out as well as our precast concrete plate. 
These materials are pre-paid. A draw amount of 22,000.00 is needed to order. 
Sincerely 
Please note; Daren Pen 
not hestitate to call him 
job. If you have any questions please do 
PLAINTIFFS 
EXHIBIT 
FXHiBlTE 
CNtVOICLFOPJii.'.? 
I«3/. Date n i 13 lot* Parted To 
St^cor^actar teame 3 ^ - fit**** c tT invoice # ft- «~? 
PROJECT MAME^*"^ \)it^Ac^,d Sfc^ f 
Date of Contract Contract Number 
3 Agisted CcolracJ Amount To Date (line 1 + Lrve 2) $ 1(, 7^^' "%> 
4 Sfafej% o* Wosfc Comptefed To Qs*e~. 
a W«k Ccropfefed On Ong«na; Contract —- $ ^ ^ ^ 9 <?<0 
b Wtsft. Goraptefe On. Chaste Orders $ 
c MaiarJaJs Sloped On S4e % £7<?OQ . OQ 
§ TOTALBIUJWG TO OWEOncJua^Rrteatemy--- % 32. CCC.CC 
6 LESS PREVIOUS EMJNQS (focki&ng Re§ermn) - $ 0-9,000 -Ot-
7 syBTOT^_rrtttsMonthJsWorkKi-«>e5-Lm6^ $ 10. COQ.CDC? 
8 l^SS RETENTION THIS MONTH (5% of Line 7) — $ &O0. €>Q 
% AMOUNT QUE THIS REQUEST FOR PAYMENT (L« ? - bae 8) -— $ / # OOP .&Q *fe (Tffl,™ 
1 0 A M O U N T D U E F R O M P R E V I O U S R E Q U E S T S * • $ -jy~ 
11 BALANCE TO FINISH (Line S ~ une 5| —- $ ^, 7-^. tfg' 
I, jL>^0o2^2f. (^/SKZ^3^\_ , do hereby afrom that to the best of my knowledge, 
inf ormafoon and belief the work covered by this &ppKsa3on for payment has been completed n accordance 
w*th ire cocttrad. Gooansnts. 
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PLAINTIFF'S 
EXHIBIT 
EXH# j f T 
CASE #. 
Six-Pence Inc. 
290 South 200 West 
Richfield, UT 84701 
Invoice 
Date 
2/6/2007 
Invoice # 
30]923 
Bill To 
Diamond Slorc02 
Heidi Hall 
Description 
Diamond Store Coaii'aci Amount 
Tile 
Extra Ci own 
Credit Back lor Pre-Cast 
Amount 
-41,299.95 
1,800 00 
400.00 
-900.00 
Diamond Store contract -11,299.9S Draws Paid 27.000.00 Credit back for pre cast 900.00 
EXH# 
CASE #. 
PLAINTIFFS 
EXHIBIT 
_3 
Total $42,599.9! 
Receipts/Invoices 
for 
Building Materials 
f PLAINTIFF'S 
EXHIBIT 
EXH# (D 
CASE # 
CAPITOL BUILDING MATERIALS 
657 WEST 8th AVENUE (7385 SOUTH) 
MIDVALE, UT 84047>7134 
(801) 304-9500 
OGDEN. . , 3125 S. Grant Ave., Ogden.UT 84401-3925 (801)394-7787 
OREM 48 N. 1330 W . O r e m , UT 84057-4483 (801)221-1161 
ST. GEORGE. . .708 N. 3050 E., St. Geqrge, UT 84790-2404 .....(435) 673-8892 
LAYTON 857 Marshall Way, Suite B, Layton, UT 84041-7209...(801) 546-9525 
L O G A N 1435 N. 200 W., Logan, UT 84341-6804 (435) 792-4153 
MESQU1TE 581 W. Mesquite Blvd., Mesquite, NV 89027-5156 (702) 345-2535 
/Ship Via 
V 
Sold To Code 
0011311 
Customer Order Number Our Order No 
0104 /00 
| From Order No | B/O Form Order 
1 2 ) 1 0 0 ! 
i 1 
Order Date 
1 0 / 2 / / D B 
— o o o o o ••  
Date Requested 
1U / 2 7 / D C5 
f Date Shipped 
1 0 / 2 7 / 0 6 
Document N o \ 
i o i o 2 2 i j y 
SOLD TO: CASH 1AXABLL ( H I D U L E ) 
WJ RETURN OH CASH SALEo* 
*ALL CASH SAL£S F I N A L ! ! ! * 
l l l O U L t U! HO'-il 
S H I P T O : CASH TAXABLE ( O V A L E ) 
( s
^,nsr.rSL?70* f Jo W O R N ON CASH SALES* 
unless indicated) 
* * h L L CAbH SALLb f l l i A L " 
*«* INVOICE *** PACE I 
t5:58;',9 
PG 
IV 
£f 
[r , 
Fh 
30 . 
01 
0! i 
oO 
C O M M O D I T Y 
C O D E 
11 n J V/ \i 
12EF204 
" S 5 2 0 0 8 0 
S 520193 
,i L 'r 5 0 2 B X 
5 ^ ; T 0 u 2 o 
;'/r,:;U20 
C L T h 10 2 U 
,di l ; .10J:0 
c 
QUANTITY 
ORDERED 
K 
10 
2 
16 
\ 
U 
)l 
4 
10 
SHIPPED 
U 
10 
0 
is 
i 
?u 
12 
4 
10 
PC 
BG 
RL 
BG 
BX 
PC 
PI 
PC 
Pt 
PRODUCT DESCRIPTION 
1/2" ! I /P UUK'^ CK 3XS 
1 - 1 / 2 " E I I S rOArt 2h CAG 
Fb DETAIL MESH 3 8 u X 1 5 0 ' 
FS ADH/BASE 1-SfEP ! ) 0 | 
ULP- i 02 PLATE 1000PCS 
358 SI00 D' 20GA 
Jb'd I t 101 20C 114L 
b'11 TR IB 1 20G !14L;1 
6" STUD 81 20GA 
EXTENDED 
QUANTITY 
,210 
10,000 
2 ,000 
16,000 
U ' J O 
,560 
,120 
,040 
,000 
UNIT 
tobi 
BAG 
ROLL 
BAG 
HKS 
HLF 
liLF 
mr 
HLF 
PRICE 
PER UNIT 
I D S . 0 0 0 0 
3 3 . 0 0 0 0 
7 9 . 2 0 0 0 
2 6 . 9 5 0 0 
S i . 0 0 0 0 
4 6 0 , 0 0 0 0 
4 5 9 , 0 0 0 0 
0 4 5 , 0 0 0 0 
7 0 0 . 0 0 0 0 
~ A 
SALES AMOUNT 
J 
104,8b 
3 3 0 . 0 0 
158 .40 
4 3 1 . 2 0 
5 4 , 0 0 
257,GO 
SB, 00 
25,1) (J 
5 0 , 4 8 
PAY LAST AMOUNT^ 
SHOWN ABOVE ) 
20% HANDLING CHARGE MADE FOR ALL GOODS RETURNED. GOODS ORDERED SPECIAL ARE NOT RETURNABLE. PAST DUE ACCOUNTS SUBJECT TO SERVICE CHARGE OF VA% PER MONTH. 
THIS ORDER, IF ACCEPTED BY US, WILL BE SUBJECT TO TERMS AND CONDITIONS OH THE BACK HEREOF, WHICH INCLUDE WAR-
RANTY, DISCLAIMER, LIMITATION OF REMEDIES AND NOTICE REQUIREMENT PROVISIONS. NOT RESPONSIBLE FOR BROKEN SIDE- RECEIVED BY 
WALKS 'RBS, LAWNS, ETC WHEN DELIVERY IS REQUESTED ON PREMISES. 
TITLE i £S F O.B WAREHOUSE ON PICK UPS, AND TITLE PASSES F.O.B. CURBSIDE BEFORE SPREADING OR STOCKING 
u/i I F N n n I ^ R F D \\ L CASH SA' CS ARE FINAL 
C A P I T O L B U I L D I N G M A T E R I A L S 
657 WEST 8th AVENUE (7385 SOUTH) 
MIDVALE, UT 84047-7134 
(801) 304-9500 
OGDEN 3125S Grant Ave , Ogden, UT 84401 -3925 (801) 394-7787 
OREM 48 N 1330 W, Orem, UT84057-4483 (801)221-1161 
ST. GEORGE 708 N 3050 E , St George, UT 84790-2404 (435) 673-8892 
LAYTON 857 Marshall Way, Suite B, Layton, UT 84041-7209 (801) 546-952" 
LOGAN 1435 N 200 W , Logan, UT 84341-6804 (435)792-4153 
MESQUiTE 581 W Mesquite Blvd , Mesquiie, NV 89027-5156 (702 345-2535 
fShip Via" 
IflMUED* 
Sold To Code 
0011311 
Customer Order Number Our Order No 
0104780 
From Order No B/O Form Order 
2710b! 
Order Date 
10/2 / /0G 
Date Requested 
10/2 //Gb 
S O L D T O tASH TAXADLL (MIOVALh) 
*N0 fttlURN uN CASH SALtc* 
<ftLL w U i „ALcc F INAL 1 1 1 * 
. i L V i L t JT u i J»? 
u 0 u u u 
CA3H lAXAfcLl ( I I I i M L E ) 
Ut>H oALEb* 
SHIP TO 
(Same as SOLD TO * j ^ }^[ j y y 
unless indicated) 
**ALL u h trtLtw I { M L * * 
Date Shipped 
10/27 /06 
Document No 
101022138(3 
* * * INVOlCc * * ' fAGfc 2 
1b,b<M9 
( 
PG 
V 
J) 
Tf i 
I t 
U 
w 
i i 
k 
TI 
r 
bur- T 1 U 
:FL6 
,i*L 
•oL3 
i tT 
i w U U u 
,F1 
/ LOU 
COMMODITY 
CODE 
20 
QUANTITY 
ORDERED 
) 
0 
(5 
0 
(9 (O 0 0 
SHIPPED 
2 
^ 
k 
EA 
EA 
EA 
EA 
L\ 
EA 
EA 
tAwH 
PRODUCT DESCRIPTION 
3JB rLbX Ik 10' 20i3 
f-LGAr PAU-LAKGE 
12X5 NEuPRtHE FLOAT 
12X5 uutEN FLUAT 
BilLLHutE O I U I D E TOOL 
huUNU 11 TuuL 
kHobER WIl'EDuWN KNIFE 
16"WX23nL JUHLu GkOUiBAG 
CC 1800,00 
EXTENDED 
QUANTITY 
,020 
2,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
bUB~T0fAl 
UNIT 
HIP 
k ' .H 
EACH 
LACH 
E A I H 
LALH 
EACH 
EACH 
i AX ! j 
I G I A L P W G A . 
—j L _ 
PRICE 
PER UNIT 
M i l , 0 0 0 0 
b,5000 
J.bOOO 
8,0000 
e . oooo 
Hi ,5000 
13,0000 
6. bOOO 
t.bOO 
SALES AMOUNT 
J 
bh.n 
13,00 
7,50 
8,00 
8,00 
14. bO 
13,00 
6.50 
1,672.13 
110.36 
1,782,49 
PAY LAST AMOUNT^ 
SHOWN ABOVE J 
20% HANDLING CHARGE MADE FOR ALL GOODS RETURNED GOODS ORDERED SPEC'ALAhb \0\ RElURisAbLL »VGT D U E A ; C O U , . \ ^Ubj tCT *0 3ERV.3E CHAHOt Uh lVfe7o PtM MONTn 
THIS ORDER IF ACCEPTED BY US WILL BE SUBJECT TO TERMS AND CONDITIONS ON Thb BACK HEREOF WHICH INCLUDE WAR-
RANTY DISCLAIMER LIMITATION OF REMEDIES AND NOTICE REQUIREMENT PROVISIONS NOT RESPONSIBLE FOR BROKEN SIDE- RECEIVED BY < _ 
WALKS CURP W N S ETC WHEN DELIVERY IS REQUESTED ON PREMISES 
TITLE PASSE. B WARFHOUSE ON PICK UPS AND TITLE PASSES FO B CURBS1DE BEFORE ANY S JING OR SfCCMNC 
\\ i npi iwn i n AI I r \<^H 9AI FS ARF FINAL 
CAPITOL BUILDING IVIATER1ALS 
657 WEST 8th AVEKUE<I3S6 SOUTH) 
MIDVALE.UT 84047-7134 
(801) 304-9500 
OGDEN . 3 i 2 5 S . Grant Avs.,Ogd«n, UTd4401-3a25 .,..(801) 394-7787 
GflCI* 7 .48W 1330W.. Oram, UT &4057-448& (801)221-1161 
SHT. G€OfiOH . 708 N 3050- E., Si. George, UT 84790-24O4 .{435} 673-3£92 
LAYTONL.... . 857 Warshali Way. Suite B, Laylon, UT B4041-7209. {801) 546-9525 
LOGAN. 1435 N 200 W., Logan, UT 84341-6804 (435)792-4153 
MESQUITE 581 W, M e t t l e Bh/d., tvtesquite, NV89027-5156 (702) 345-2535 
k 
Sold To Code 
0011*93 
Custoniar Otter Number Our Order Na 
43105^25-
From Older No, 1/OFwwi Orcter 
2i1eai 
OnferDals 
11/02/(16 
8 4 M 4 -
Ddte Rttqueartid 
11/02/06 
Cute Stopped 
ll/M/H 111102221 102 J 
S O L D T O : m U m i l (J1IWALE) SHiPTO- M , t N M H C E 
(SdniBassbLDTa^O HETIIRN ON C0& SALES* 
W INVOICE H I PAGE I 
REPRINT U i ? 6 i 4 6 
MIDVALE UT ftAiQ%7 MDVUE UT 8 i 0 4 ? 
r 
PG 
I * : 
EF F 
EF I 
fC 1 
C 
COMMODITY 
CODE 
0F2 
s^m 
S54S820 
5GCJ 
QUANTITY 
! ORDERED 
1 
s 
3 
16 
SHIPPED 
i 
s 
3 
16 
PRODUCT DeSCWTION 
EA SPEC ORDER FOAK SHAH {2 
M3 pes wnn* mm 
• l PC 2 ' J t ' H 1 BLOCK 
PA FS HATIMAL S¥I8L-T0«£ 
H F£ iUTUtAL SUUUKLKHl 
EA m TINT COLOU JAR 
1J*&HIHE 
H-LQJMW FCfi t i l t M H H K ) 
1.000 
9,000 
3,000 
ff.UI 
lwr~ 
EACH 
RAI l 
PHL 
EACH 
-PBIC& 
i lUGOQ 
*5.D0U0 
UJOM} 
2.SW0 
-SALES AMOllNT 
' - . J 
\n>n 
3(0.10 
120,00 
40.OQ 
;PATtAST-AfeO)HT> 
rSHQWN ABOVE J 
20% HANDLING CHARGE ^ ADE FOftALL GOODS RETURNED. GOODS ORDERED SPF-CUL ARE NOT RETURNABLE. PAST DUE ACCOUNTS SUBJECT TO SERVfCE CHARGE OF \W% PER MONTH. 
THIS ORDER, IF ACCEPTED BY US, WILLBE SUBJECT TO TERMS AND CONCK RONS OK TIME &«CK HEREOF, WHtCH INCLUDE WAR-
RANTY, DISCLAIMER, LIMITATION OF REMEDJESAND NOTICE RfcCMflEMEWf PROVISIONS NOT RtSPONSlBlE FOR BROKEN SIDE- RECEIVED BY , 
WALKS, CURBS, IAWNS, ETC WHE&DEUUER^ IS-REQUESTED-ON PfOWSES. 
TITLE PASSES F.O.B WAREHOUSE ON PJCK UPS, AND TITLE PASSES POP ^BSIDE BEFORE AMY SPREADING OR STOCKING 
CAPFTOL BUILDING MATERIALS 
657 WEST 8th AVENUE (7385 SOUTH) 
Ml OVALE, UT 84047-7134 
(601) 304-9500 
OGDEM 3125 5 Gr^nt Ava . Ogden, UT 6*401-3325 . . . (301) 394-7737 
OREM 48 N 1330 W,Orem,UT84057-4433 (801)221-1161 
ST. GEORGE 708 N 3G50 E St George, UT 34790-2404 (435)673-3892 
LAYTON 357 MarbliaJ! Way, Suite B, Lay ton UT 34041 -7209 ,.(801) 546-0525 
LQGAtt ... 1435 N. 200 W Logan, LTT 84 341 -6804 ..,.(435)792-4153 
MESQUJTB. 561 W. Mesquite Blvd , Mesquite, NV 89027-5156... (702) 345-2535 
/S l *p Via 
•COHUMEQ* 
Mt14« 
Cusfctfn&f Ondar Number QurQidarNo Froih Order Ho BX} Ftxni Order 
11 Ml 
Ontef Date Data Requested Date Shaped 
11/82/flS 
SOLD TO C0D TAIASL£ (* I i m L t) 
MIDVALE til ( M M 
SKIP TO U m m : i 
ism^sowtotm 8FTMM OH COD SAtES* 
" * » ' • * - « HULL SALES ME FINAL" 
« M L £ «T WW? 
Docuir*irrt No. 
1(1142221(12 
» « INVOICE *«» PAGE I 
REPRINT H : 2 J : M 
r" 
PC 
01 
LI 
COWWODfTY 
CODE 
|S«IJIO?« 
] QUANTITY 
ORDERED 
1 g 
SHIPPED 
* 
PRODUCT DESCRIPTION 
! « 358 I* Id1 m ML 
! EXTBNDBtf 
oij jWTrry 
J80 
rOTAL INVOICE 
IJKIT 
•HIF 
--PWCE-
*>ER UNIT 
> 
MOO 
• ~ ^ -
,
 • - ~ * -
,
 • * - • " *
 T
 " ~
u 
SALESAWOLIfiT 
».I8 
JSMJ 
SI,01 
MJ3.7S 
20% HANfDLINQ CHARGE MADE FOR ALL GOODS KtTuRnFD GOODS OBDERED SPECIAL ABE NOT RETURNABLE PAST DUE ACCOUNTS SUBJECT TO SERVICE CHARGE OF 1 >ii% PER MONTH 
THIS ORDER. IF ACCEPTED BY US WIUL BE SUBJEC1 TO I ERMS AND CONDITIONS CN THE BACK HEREOF, YMCH INCLUDE WAR-
RANTY, DISCLAIMER, LIMITATION OF REMEDIES AND NOTICE REQUIREMENT PROVISIONS NOT RESPONSIBLE FOR BROKEN SIDE- RECEIVED BY _ _ _ _ 
WALKS CURBS LAWNS ETC WHEN DELIVERY IS REQUESTED ON PREMISES 
TITLE PASSES FOB WAREHOUSE ON PICK UPS, AND TITLE PASSES FO B «~i IRBS1DE BEFORE ANY SPREADING OR STOCKING 
WHEN DELIVERED ALL CASH SALES AEE FINAL 
CAPITOL BUILDING MATERIALS 
657 WEST 8th AVENUE (7385 SOUTH) 
MIDVALE UT 84047-7134 
(801) 304 9500 
OGDEN 312o S o rant Ave ugaen J I 044u i j y ^ o 
OREM 48 N 1 3 3 0 W Orem UT 8405*" 4483 
ST GEORGE 708 N 3 0 D 0 E St George UT 84790 2404 
LAYTON 857 Marshall Way Suite B Layton UT 84041 -7209 
LOGAN 1435 N 200 W Logan UT 84341 6804 
MESQUITE 581 W Mesquite Blvd Mesquite NV 89027 5156 
tou i ; OSH- t ioi 
(801)221 1161 
(435) 673 8892 
(801) 546 9525 
(435)792 4153 
(702) 345 2535 
fSh p Via Sold To Code 
.if* 1 i i ( n 
Customer Order Number Our Ordei No 
Oil) T 
from Order No j B/O Form Order Order Date 
, / H G ! 1 / 1 ) 2 / 0 ' 
T0Wr 
SOLD TO u c m Bwt ( I ^ I O . M L C ) 
-v\;iti iNJi.o* 
Date Requested 
i i / 0 / / 3 j 
Date Shipped 
n / 0 2 / o i 
Document No 
rO J J ^ J 
i l l / A L E iff <KG4' 
SHIPTO D4rEN *>E ICt 
(Same as SOLD "10 . . . .
 n r T „ . , ., , A A R , „ , 
unless indicated) *N0 n [ T « k r i t >J 100 D A L E . * 
" M L \ J I Art f T H / L * l 
rflbVMl Ul U ( l 4 ? 
U^ vDER 
PG 
\ 
COMMODITY 
CODE 
QUANTITY 
ORDERED SHIPPED 
PRODUCT DESCRIPTION EXTENDED QUANTITY 
UNIT PRIQE 
PER UNIT 
SALES AMOUNT 
ISUBOOfAL 
TOTU UDEP 
c 
r» \njsj 
9N ?e 
PAY LAST AMOUNT^ 
SHOWN ABOVE J 
20% HANDLING CHARGE MADE FOR ALL GOODS RETURNED COODS ORDERED S P E C I A L A R E NOT RET^RNASuE PASTTUE 
THIS ORDER IF ACCEPTED BY US WILL BE SUBJECT TO TERMS AND CONDITIONS ON THE BACK HEREOF WHiCH INCLUDE VvAR 
RANTY DISCLAIMER LIMITATION OF REMEDIES AND NOTICE REQUIREMENT PRDVIS ONS NO" RESPONSIBLE POR BROKEN S'O1" 
WALKS CURBS LAWNS ETC WHEN DELIVERY IS REQUESTED ON PREMISES 
¥LE PASSES F O B WAREHOUSE ON PICK UPS AND TITLE PASSES F O B CUPBS E^ORE ANY bPRcAD NG OR STOCKING 
•CCOUNTS SUBJECT TO SERVICE CHARGE f)F VA% PER MONTH 
I L  RD   'DE RECEIVED BY _ _ _ _ ^ l T _ : 
ROOFERS SUPPLY 
801-266-1311 
Fox 266-9449 
801-625-0400 
Fax 625-0399 
801-785-5522 
Fax 785-3033 
^ L V ^ O ^ O Y U Q 
SOLD T O : SPECIAL ORDERS. - SALT LAKE 
SALT LAKE CiTY, UT 84115 
SHIP T O : DARRIN PENCE 
Lab 
PO#43890 
Contact: 
Phone: 
SHIP VIA 
WILL O I L 
SHIP 
DATE 
11-10-06 
TERMS 
CASH 
INVOICE 
DATE 
11 -09-06 
PAGE 
ITEM NO. DESCRIPTION 
PARRIPATE WALL CAP 
NON-STOCK ITEM. NO RETURNS. 
NON-STOCK ITEM. N O RETURNS. 
VHIT PRICE EXTENDED PRK 
23.50 
0.00 
0.00 
0.00 
47.0< 
TERMS OF S^ ' . 
(1) Acceptance- of the merchandise by the buyer constitutes agreement to the terms as «el forth below 
(2) Terms and Hue dates, unless otherwise specified on the invoice, are payment upon receipt 
(3) Al! returns .object to 15% restocking fee. 
(4) Buyer agrees to pay a service charge of 1.5% per month (18% per annum) on al! past due balances. 
(5) Buyer agrees to pay, in the event the account becomes delinquent and is turned over to an attorney or collection agency 
for collection, reasonable attorney's fees plus all attendant collection costs. 
NOT RESPONSIBLE FOR BROKEN DRIVEWAYS, SIDEWALKS, CURBS, LAWNS, ETC.. 
WHEN DELIVERY IS REQUESTED ON PREMISES. 
Customei Signature 
ACCESSORIES BY 
LOADED BY 
CHECKED BY _ 
DELIVERED BY 
DATE 
SHORTAGES 
SALE AMOUNT 
Fuel Surcharge 
RE-STOCKiNG 
SALES TAX 
FREIGHT 
Thank You 
A7.(l 
ox 
ox 
3 / 
0.( 
50/ 
taSUtt ***** 
ROOFERS SUPPLY 
801-266-1311 
Fax 266-9449 
801-625-0400 
Fax 625-0399 
801-785-5522 
Fax 785-3033 
5LC34"ZU8V 
SOLD TO: CASH ACCOUNT - SLC SHIP TO: 
Lor: 
Contact 
Phone: 
SiCCT. N O . 
5001 
TAKEN 
BY 
KF 
PURCHASE ORDER NO. SHIP VIA 
COUNTER PICK-UP 
SHIP 
DATE 
11-02-06 
TERMS 
CASH 
INVOICE 
DATE 
11-02-06 
PAGE 
' i i Y 
3ERED 
-1 
QTY 
SHIPPED 
QTY 
P/U 
QTY BACK 
ORDERED ITEM NO. 
46SUR-00858 
4SSUR-00960 
80HEA-02225 
80GLA-0191 6 
DESCRIPTION 
SURE SEAL .45MIL 20X100' - CARL 
SURE WELD .45MIL WHITE 1 0X1 00' - CARL 
HEAT GUN LEISTER TRiACS 
GLASSES SAFETY NASCAR/WOLV 
EFMSOFSA 
1) Acceptance of the merchandise by the buyer constitutes agreement to the terms as set forth below 
2) Terms and due dates unless otherwise specified on the invoice, are payment upon receipt 
3) All returns subject to 15% restocking fee 
4) Buyer agrees to pay a service charge of 1 5% per month (18% per annum) on all past due balances 
5) Buyer agrees to pay, in the svent the accouni becomes delinquent and is turned over to an attorney or collection agency 
for collection reasonable attorney's fees plus all attendant collection costs 
HOT RESPONSIBLE FOR BROKEN DRIVEWAYS, SIDEWALKS, CURBS, LAWNS, ETC, 
WHEN DELIVERY IS REQUESTED ON PREMISES 
Customer Signature 
UNIT PRICE 
682.35 
448.86 
555.25 
11.99 
0.00 
0.00 
0.00 
0.00 
EXTENDED PRIC 
-682.85 
UB.B6 
555.2* 
'11.95 
ACCESSORIES BY 
LOADED BY 
CHECKED BY . 
DELIVERED BY 
DATE 
SHORTAGES 
SALE AMOUNT 
Fhel Surcharge 
RE-STOCKING 
SALES TAX 
FREIGHT 
Thank You 
333.7 
ox 
o.c 
22.C 
ox 
355J 
K'0!lhv,'r;rt hnt 8. .A'r Cr~d. 
o'_-0 South luO EcJ. 
P.O. F: .1^4 
w U •./ . i . 
1 CUSTOMER'S ORDER'NO. 
[ NAME: 
l ADDRESS: 
[ CITY, STATE, ZIP 
I SOLD BY: 
DEPT. 
(c /o c- e 
$/ 
1 CASH 
I 
C.O.D. CHARGE 
DATE: | 
I O N ACCT 
. 
MDSE RTD. PAID OUT [ 
1 
_,., . J-
QUANTITY 
i ; 
J 
I 
[RECEIVED BY: 
'i 
2 
3 
4 
6 
7 
o 
c 
10 
11 
12 
13 
14 
IS 
'ra.hr 
DESCRIPTION PRICE AMOUNT 
Vaj ie . {]**^Of~ 
^) 
fix v [J M c^-i^-i\ 
\ 
7*~U j 
,^o 
^y 
do 
<»e 
j 
oo 
3 j 
KEEP THIS COPY FOR YOUR RECORDS 
©2001 RsDiFQSM® 5L350 
s se\^v$ jns*-- - * j ^ ^ -
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•sseuisnq 
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6V0 
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U -0 
00'ST 
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xci 
xei A 
I? 
V5 AJjeHS ' 0 J 8 0 n l -
J8( 
Mnooov asnoH ^ 3 i n v - 8' 
Ql089eZE8T-l 
W/.W in PI®1* 
tuoaeoiun^oo 
ALLTEL - HOUSE ACDOUS Customer Name 
Account Number 
Salesperson: Lucero, Sherry H 
1 000MBR 
Subtotal 
State Tax 
County Tax 
City Tax 
Total 
Cash 
30. OC 
30 00 
1.42 
0 03 
0 38 
31 88 
31.88 
Change 0.00 
We appreciate your business 
Give us your feedback! 
Enter for a chance to WIN $10,000 by 
telling us about your store visit 
today: 
1) Dial #TELL from your wireless 
phone. 
2) Cal1 1-800-931-1632 from your home 
or office, OR 
3) Log on to www.alltelfeedback.com 
No purchase is necessary. 
Void where prohibited. 
Must be 18 or older to participate. 
Offer is valid in 50 U.S. and D.C. 
only and is void in NY and RI. 
Expires 4/30/07 
1 s i l l "p =g| 
4fr 
Nl 
**> 
VI 
« 
CD 
-:; ^~\ 
! - } :: 
© 
3|! 

>ffV(i MXEY BUIU 
^GUNNISON 'BJCHBELO 
-f igp-7211 8 9 6 ' 8 2 9 7 
Address _ } 
QUANTITY 
I 
I 
i 
I 
! 
i 
I 
! 
\ 
REC'D BY 
SIGN HERE JlVj-CGt. 
I I 
y/uul/a&te. \ i 
.-•-. Dais p , " . 
» /' / \ l ' > ;/\C C 
DESCRIPTION 
; \ v \ . . 
V-'t)(j 
FEET 
{ 
TOTAL FEET 
C A S H T I C K E T 
No. R- p -
ORDER NO. 
JOB 
DELIVERED BY
 r _ __ 
PRICE ' UNIT 
TOTAL 
SALES TAX 
GRAND TOTAL 
| AMOUNT 
WEFTi 
1 
/ 
JUSTICE COURT, STATE OF UTAH 
SEVIER COUNTY, SMALL CLAIMS DEPARTMENT 
ADDRESS: 250 N. MAIN ST .#162. RICHFTFTD. TIT »47m 
D a r e n W. P e n c e _, Plaintiff 
Name 
?45 fi. 200 West 
Street Address 
RTchf i f i ld , UT 8 4 7 0 1 896-0195 
City, State, ZIP Phone 
c;-jy pp.nr.er Tnc . / Rory P e n c e , Defendant 
Name 
?QO S . ?QQ W e s t 
Street Address 
P i r h f i P l d . UT 8 4 7 0 1 896^183Cl 
SMALL CLAIMS JUDGMENT 
(FORMF) 
Case No. SC070010 
City, State, ZIP Phone 
4-^Q^ / DATE OF TRIAL: 
PARTIES APPEARING: ^ Plaintiff V ( Defendant 
THE COURT ORDERS JUDGMENT AS FOLLOWS: 
W " FOR PLAINTIFF [ ] FOR DEFENDANT ON COUNTER AFFIDAVIT 
$ 7(? UP. Principal (including any allowable pre-judgment interest and fees) 
$ Q b -^O Court Costs i^L 
$ VS fi /) " SO Total Judgment, with interest fy| at p percent (the current state post-judgment rate) OR [ ] 
percent pursuant to the contract between the parties, until paid. 
[ J FOR DEFEND ANT [ ] FOR PLAINTIFF ON COUNTER AFFIDAVIT 
[ ] No Cause of Action 
[ ] Dismissal With Prejudice (claim may not be refiled) 
[ 1 Dismissal Without Prejudice (claim may be refiled) 
This judgment is effective for 8 years 
Dated 
JUDGE 
NOTICE OF ENTRY OF JXJJPGMENT 
I certify that I [ ] mailed j£>£ delivered a copy oftkfs judgment to M" P" 
Dated 
efendant on this date. 
[ ] Clerk or Deputy 
[ ] Plaintiff 
[ ] Defendant 
READ THE INSTRUCTIONgTmT ACCOMPANY THIS FORM 
10 
EXH# 
PLAINTIFFS 
EXHIBIT 
12 
TEX R. OLSEN [2467] 
225 North 100 East 
Richfield, Utah 84701 
Telephone 435-896-4461 
JUSTICE COURT, IN AND FOR THE 
COUNTY OF SEVIER, STATE OF UTAH 
250 North Main, Rm 109 
Richfield, Utah 84701 
435-896-9262 ex. 3 
DAREN W. PENCE, 
Plaintiff, 
vs. 
SIX PENCE fNC. and RORY PENCE, 
Defendant. 
vs. 
UTAH INDEPENDENT BANK, 
Garnishee. 
SATISFACTION OF JUDGMENT 
Case No. SC 070010 
Judge Kent Nielsen 
COMES NOW the Plaintiff in the above-entitled action and declaies that the judgment 
entered in favor of the Plaintiff and against the Defendant has been fully paid and satisfied and 
directs the clerk of the court to enter said satisfaction in the files and records pertaining to said case. 
DATED this / / day of July, 2007. 
Daren W. Pence 
Tex' , attorney for Plaintiff 
STATE OF UTAH 
COUNTY OF SEVIER 
ss. 
) 
On the / ^ d a y of July 2007, personally appeared before me, Daren W. Pence, a plaintiff 
in the foregoing action and the signer of the foregoing judgment, who after being duly sworn by me, 
did acknowledge that he signed said Satisfaction of Judgment. 
Residing at: ffyvUfrc H 0 t W ^ 
Notary Public 
My Commission Expires: 4 ^ T V /G 
NOTAKY PUBLIC 
MARK MCIFF 
699 Upland Drive 
Richfield. Utah 84 701 
My Commission Expires 
June 29.2010 
STATE Y>F UTAH 
